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For more information you may —
e contact the SARS Tax Exemption Unit (see Annexure | for contact details);
e visit the SARS website at www.sars.gov.za; or

e contact your own tax advisor or tax practitioner.

Comments on this guide may be sent to policycomments@sars.gov.za.

Prepared by:

Legal and Policy Division
SOUTH AFRICAN REVENUE SERVICE

Date of 1st issue 30 November 2002
Date of 2nd issue 15 March 2004
Date of 3rd issue 10 October 2007
Date of 4th issue 12 December 2014

Tax Exemption Guide for Public Benefit Organisations in South Africa (Issue 4) ii


http://www.sars.gov.za/

CONTENTS

=] = o =P i
11011 T 1 PP PPPPPPP 1
1. TN oo 1¥ o] £ Yo ¥ o PR 2
2. 2= Tod g0 | o0 1 o PSSR 2
3. Tax EXEMPLION UNIT ..o e 3
4, APPIoVal @S @ PBO ..o 4
5. Type of organisation qualifying for approval as a PBO........ccccccceiviiiiiiiiiiiiieeneee, 4
6. Object of the 0rganiSation ...........uuiii i e 4
7. PUDIIC DENETit CTIVITIES ...iiieeiiiii e e e e e e eeeeees 4
8. Manner in which PBAs must be carried 0N ..........cccceuviiiiiiiiiiiiiiie 5
9. NO SEIT-TNTEIEST L.ttt e e e e e e e e e e e e e e e aaaaaas 5
10. Benefit of the general public ... 5
11. FOuNding dOCUMENT ......cooii i 6
12. Formal requirements to be incorporated in the founding document.................... 6
2 R T [T F= U Y (==Y o Lo 1S 1 1 1 o S 6
12.2  Prohibition 0N diStrDULIONS .......ocviiiiei e 7
D2 T B 11=To ] (V] 1o ] TP UPTTP PP 7
12.4  NON-revocable GONALIONS .........ocviiiiii et 7
12.5 Amendments to the founding dOCUMENT .........cooiiiiiiiiiiii e 8
13. (O 18 LT €= To [ U T =T L= ] APPSR 8
13.1  Participation in tax avoidanCe SCREMES......c.iiii i e e 8
G T (T o 1U T aT=T = Ui o o PP PR PR 8
R TG T = (=T o To ] {1 o [T UPTTP PR 8
13.4  Funds provided to an assocCiation Of PEISONS ..........uuiiiieeiiiiiiiiieee e s errerr e e e e e e 8
13.5  Payments t0 PONLICAI PAITIES .....ueviieeii i ce e s e e e e e s e r e e e e e e r e e e e e e e e snnrneeees 9
14. N O 2 o PP UPPPTN 9
15. INVeStMENT Of FUNAS ... e eeeeeeeees 9
16. WIItEEN UNAErtaking.....ooooiieeiiiie e e e e e e e e e e eeanee 9
17. Partial taxation of trading reCEIPLS ......uuuuimiiii 10
A R == Tod (o [ {0 11T o IO PP PTPTR RO 10
7 N - o o N o] o )Y/ ] T 1SS 11
17.3  General meaning of certain terminology in the context of section 10(1)(CN).......cccccveeeiiiunnnen. 11
A T R = - T o == 0 Y o o SO 11
17.3.2 BUSINESS UNAEIMAKING .....ccciiiitiiiieieeeiiiiiieee e e e e s s et e e e e s s st e e e e e e s e snnta e e e aeeesasnsanereeeeesannnnnneees 11
17.3.3 Integral and direCtly related.........cccoeiiiiiiiiieie e 11
17.3.4 OCCASIONAI NBLUIE ......veiiieeeieiee ittt ettt e e s e nn et e s e s e e nnreenneeennes 12
17.3.5 RECOVEIY OF COSE ..uuuiiiiiiiiiiiiiiiiii e s e e e e e e s e e e e e e s s st e e e e e e e snsnnteeeeeeeesannrnnees 12
17.3.6  Sole Or PriNCIPal ODJECT. ... e a e 13
17.3.7 Substantially the WHOIE ............eeiiii e 13
17.3.8 Substantially with assistance on a voluntary DasiS ...........cccuuiiiiiiiiii e 13
17.3.9 Total reCceipts @nd GCCIUAIS .......ueiiiieiiiiieie et e e e e e e s e e e e e e e e e snnbeeeeas 14
g T K0 B I = Lo [ o =Tt 1Y/ TP EPPR TP 14
e T R R O L =T o T 4 o 1= 11 1T ] o TP RPTR RO 14
17.4  Categories of business undertakings or trading actiVities.............coouiiiiiiiieiiiniiieee e 15
17.4.1 Integral and directly related trade .............ooiii i 15
17.4.2 OCCASIONAI TFAUE .....eeeeeiieeeeitee ettt e e e e ettt e e e e e s e s b bt et e e e e e e s anbbbeeeeeaeeeannrnneeas 16

Tax Exemption Guide for Public Benefit Organisations in South Africa (Issue 4) iii



17.4.3
17.4.4

175

18.

18.1
18.2
18.3
18.4

185
185.1
18.5.2

18.6
18.7

19.

191
19.2
19.3
19.4
195
19.6

20.

21.

22.

22.1
22.2
22.3
22.4

22.5

23.

231
23.2
23.3
23.4

23.5

23.5.1
23.5.2
23.5.3
23.5.4

23.6
23.6.1
23.6.2

23.7
23.7.1
23.7.2

23.8
23.8.1
23.8.2

23.9
23.10
23.11

QTR (=T = U= o] o (017 1SS 16

S F Y (ol o) =T o] o] (0] o HA PR 16
Practical application of the basic eXemMPLioN ..o 17
ISSUES SPECITIC 10 PBOS ...ttt e e e e e e eaeees 17
Retrospective PBO aPPrOVaAl.........oouuiiiiiiiiiiiiie ettt e e e ae e e e 17
R L= o) - PP 17
L0}V IS o] o= 1IN = b SRR 17
Branches of foreign exempt organiSatioNsS. ............ouao ittt 18
S oJo] g1 gTo Iz U1 Yo ea - L1 o] o <00 18
Amateur SPOItING DOIES .....uviii i e s s e e e e e s e s e e e e e e e s s nnnreneeeaees 18
N E= LT = LISy oo g 1 aTo TN oo To 1= SO 18
LT a1 (18T ] 1 o - T g1 19
Y Y o] o1 (o)V - U s To] ae =T a1 (=To FO PP UUTT RPN 19
ReEPOIrtiNg FEQUITEMENTS ...ceviiiiiii e e e e e e e e e e e e a b e e e e aeeeeannes 19
T oto] (o B N CCT=T o] oV PP 19
INCOME TAX FELUINS ...ttt e e s e e e e e e e s e e e e e e e s e bbb et e e e e e s annnreeeeeeeeas 19
Period for which accounts are to be SUDMItEd ..o 19
SY0 o] oZe] g e[ aTe e [oToT U] g =1 ] 7= o ) o [ R 20
FINANCIAl STALEMENTS ...t e e e e et e e e e e e s nabbeaeaaaeeas 20
Furnishing of iNformation t0 SARS .......eoiiii i a e 20
Transitional provisions for organisations exempt under the repealed

L= 0 TS = UL o 1 o PP 20
LT o TN o =T TS 1 = A o o [PPSR 21
Non-compliance and PENAITIES ...........uuui s 21
Circumstances under which PBO approval may be withdrawn ............cccccceeviiciiienee e, 21
Consequences Of WItRArawal ...........ooouuiiiiii e 22
Reapplication after Withdrawal ..............ooviiiiiiiii e 22
Dissolution or termination of activities of a PBO or branch of a foreign exempt

(o] {0 T= L T[T 1 o o SRR 22
Person responsible in a fiduciary capacity for the funds and assets ..., 22
Tax deductible dONATIONS ......iiiiiiiiiiiiiiiiie e 22
LCT=T o= - | PO PUTTP PO 22
Approval to ISSUE SECLION L8A FECEIPLS . .eeeiiiiiriiiiee e e e it e e e s s st e e e e e s e s e e e e e e s s sanrraeeeaeeas 23
Effective date to iSSUe SECHION 18A rECEIPLS .....uuiiiiiiiiiiiiiiie et e e 23
L] 27 SRR 23
Organisations qualifying for section 18A approval...........ooccuviiiiiiiiiiiiiie e 24
F Y o] 01 €01V 7=To = =T 1SR 24
Institutions, boards or bodies established by or under [aw............cccceveeeiiiiiiiiieee e, 24
The Government of South Africa in the national, provincial or local sphere..........ccccocveeeennns 25
SPECIANISEA AUENCIES .....eiiiieiiiiie ettt e e et e e e et e e e abb e e s sbaeeesanees 25
Specific conditions for organisations qualifying for section 18A approval ...........ccccccceeeviinnee. 25
1070 ] oo [ ]I =] 210 ST PPEPPT PP 25
S LeTol = 1R =To = o 1= o] 1 26
Organisations not qualifying to issue Section 18A reCeIPLS. .....cuuieiiiiiiiiiieiee e 26
Branches of foreign exempt organiSatioNsS. ............cuao it 26
N[ogBr=T o] o] o)V =Te Mol fo T= Tl IST=1 i o] o F- SRR 26
LT (0T8T oI (=T 153 1= o) o R 26
Group of institutions, boards or bodies sharing a common PUrPOSE ........ccceevvviivieeeeeeeeiinienennns 26
Abuse Of @PPIOVAl DY GrOUD ....cooieiiiiee et e e e e e e e et reeaaeeas 27
Section 18A receipt t0 DE ISSUE .........eeiiiiiiie e 27
Deduction of donations from taxable INCOME ... 27
[270] o= ile (=3 [o] 0 F=1 1 o] o B PR 28

Tax Exemption Guide for Public Benefit Organisations in South Africa (Issue 4)



23.11.1 Donation made directly to the section 18A approved organisation ...........cccccceeevvicciiieereeenninnns 28

P I v == 1Y o] | Eo AV o TR PR TP UPUPUPRPPTN 28
b2 T 7 Y/ o =Y o) e (o] g T o] g 1SS PESR. 29
23.12.1 CASh UONALION ...ttt ettt e e s e e nn e e s e e e ne e e nn e e e nnr e nnne e 29
23.12.2 Donation of property in KNG ...........ooiieiiiiiiieccce e e e e e e e e e s s snrenreeeeeesennnes 29
23.13 Value of a donation of property in KiNd ... 30
23.14 Donation Of SErVICES FENAEIEM .......cccviiiiieiiiie e 30
23.15 Payments or transfers not qualifying for a tax deduction............ccccceeeiviiciiieere e 30
23.16  CONIIOI MEBASUIES ... ... eieeiteee e ettt e e e e ettt et e e e s e s e e be e et e e e e e s e aababeeeeaaeeesannbbbeeeaaeesesnsbaneeeaaeeaannne 31
23,17 AUIt CEIIFICALE ... .. teiiiee ettt e s e nn e e s e e e re e e nn e e e nne e e nnneena 31
23.18 Abuse of approval by a section 18A approved organisation...........cccccooovveeeeeeeeiiniiiiieeeeee s 31
23.18.1 PBO, institution, board or body and specialised agencCy .........ccueeiiiiiiiiiiiiiiiiiee e 31
23.18.1 The Government of South Africa in the national, provincial or local sphere...........ccccccceeeinis 31
23.19 Non-compliance by reSpoNSIDIE PEIrSON .........iiii i 32
23.19.1 PBO or institution, Board OF DOAY ... 32
23.19.2 Accounting officer or accounting QUNOIILY ..........ooiiiiiiiiieiie e 32
24, Issues specific to PBOs and section 18A approved organisations.................... 32
24.1  Educational inStitUtioNS (SCNOOIS).....ciiiiiiiiiiiiiie e e e e 32
24.1.1 PUDIC SCROOIS ...ttt e e e e e e sttt e e e e e e e e e snbbeaeeaaaeeaannes 32
24.1.2 INdePendent SCNOOIS ........cooo it e e et e e e e e e e snbbeaeeeaa e e e anes 33
2 Yo T = =1 1o 1 SRS 33
24.3  Transfrontier CONSEIVALION GrEAS .........ooiiiuriiiiiiaeiaiiiiiie e e e e ettt te e e e e e st bbe e e e e e e s s sannbeaeeeaaeeaeaanes 34
244 NEW APPIICALIONS ...ttt et e e e s e b bt et e e e e e e e s nbbbe e e e e e e e e anbbeaeeeaaeeaaanne 34
25. ODbjections and @PPEAIS ......occeiiiiece e 34
26. Exemption from other taxes and dutieS...........coovviiiiii i 35
P R B o g =1 1o K30 = G PR PP UOUPUPRPPTN 35
W T v (= 3o 11 PRSP 35
26.3  THANSTEE QULY ettt e e ettt e e e e e s a bbb e e e e e e e e e snbbeaeeeaeeeaannes 35
P2 R B 1Yo (=T g To LS = OO PP PPRTPTRTR 36
26.5  SeCUNtieS tranSTEr tAX (ST T) .oiiccuriiiiieei i it e e e e s s s re e e e e e s s s e e e e e e s ssntare e e e e e e s s annsrnneeeeeesaannnes 36
26.6  SKillsS dEVEIOPMENT IEVY ....ciiiiiiieiiii ettt e e e e et e e e e e e e e snbbeaeeeaaeeaennes 37
P21 T A O € PP PRSP PUROTR 37
P T A R © =T =T | OO PRSPPSO 37
26.7.2 Capital gain or capital loss to be disregarded............cceverieiiiiiiiieii e 37
(G ) I N\ (o] g B i = To [T To Tz L1 Y= £ SO RTPT PP 37
(D) MiINIMAl-trading @SSELS ....coiiuiiiiiiiie ettt e e e e e e et e e e e e e e s e bbb e e e e e e e e e ennreeeeas 38
(C) Permissible trading @SSEIS .......uuiiiii it e e e e et e e e e e 39
LI R B £ 11U = 11T ] o Mo F= L ISP UEPP P UOUPUPRPPTN 40
P A S = - T o]0 1 A 40
()  MAIKET VAIUB ...ttt e ettt e e e e e e bbbt e e e e e e s e bbb be e e e e e e e e annnreaeeas 40
(b) “Twenty per cent of proceeds” MEthod ............ooocuiiiiiieei i 42
() Time-apportioNMENt DASE COSE ......cciiiiiiiiiee e e e e s e s e e e e e e ennreaeees 42
26.7.5 Donations and bequests t0 @ PBO..........cccviiiiiieiii e ee e e e 42
27. VAT IMPHCALIONS .. e e et e e e e e e eaeee e e e e e e 42
A A A = - Tod o | £ 10 ] o o PR 42
P N S (=T 1511 7= 1o o PR TP UOUPUPRPPTN 42
27.2.1 COMPUISOIY FEQISTIAION ...coeiiiiiiiiiiiie ettt e e e e e et e e e e e e e saabbbe e e e e e e s s snnbeaeeeaaeeaannnes 42
27.2.2 VOIUNLArY rEQISTIAION .....eeiiiiiiiiiiiiiiie ettt e e e e e e e st e e e e e e e s abbbeeeaaaeeesnnbeaeeeaaeesannnes 42
27.3  ASSOCIAtIONS NOL fOr QAIN ...iiiiiiiiiiieii e e s e e e e e s e e e e e e s st e e e e e e e e snnnreneeeeeeeaannnes 43
27.4  WEelfare OrganISALIONS .........cceiiiiurriiiiiee s s iseeiee e e e e s s s e e et e e e s s st e ereeeesssntsteeeeeeesssnnnreneeeeeessannnes 44
27.5 The relationship between an association not for gain, public benefit organisation and a
WeEIfAre OFgaNISALION ........eeeiiiiie ettt e e e e e e e e e e e s et e e e e e e e e e e nnnaeeeeaaaans 44
P2 L T B o o = o o PP PPRTPTRTR 45
28. [ T o] (07T - PSPPSR 46

Tax Exemption Guide for Public Benefit Organisations in South Africa (Issue 4) \%



29. Unemployment Insurance Fund (UIF) contributions..........c.coooooiiiiiiiiineens 46

30. (O ES (0] R0 EIR= a0 I CoT 1Y = 46
Annexure A — Other approvals or exemptions under the Income Tax Act, 1962, dealt with by the

L 50
Annexure B — Section 10(1)(cN) of the Income Tax ACt, 1962..........cooiiiiiiiiiiiiiiieeee e 51
Annexure C — Section 18A of the INCOME TaX ACE, 1962 ......cooeiiiiiiiiiiieee e 52
Annexure D — Section 30 of the INCOME TaX ACE, 1962 ......uuciiiiiiiiieiiieee e e e e 57
Annexure E — Part | of the Ninth Schedule to the Income Tax Act, 1962........cccoeeevviiivieriiiieeeieeeeeinn. 61
Annexure F — Part Il of the Ninth Schedule to the Income Tax Act, 1962 ..........coevviviiiieiiiieieiiieeeeeeenn, 66
Annexure G — Example Of SECHON 18A FECEIPT ....ceuei ittt 69
ANNEXUIE H — REQUIALIONS ..ottt e e e et et e e e e e s bbb e e e e e e e e e annbeaeeaaeas 70
Annexure | — Contact detailS Of the TEU.......coouuiiiiiiiei ettt e e e e e e e e e eaa e e e eeaas 72

Tax Exemption Guide for Public Benefit Organisations in South Africa (Issue 4)



Glossary

In this guide unless the context indicates otherwise —

“CGT” means capital gains tax payable by a taxpayer on a taxable capital gain
arising from the disposal of assets determined under the Eighth Schedule;

“Companies Act, 2008” means the Companies Act 71 of 2008;

“co-ordinating body” means the regulating or controlling body of a group of related
organisations sharing the same objectives and governance provisions;

“fiduciary” means a person who holds a position of trust or responsibility including
decision-making powers over the affairs of an organisation;

“founding document” means the written instrument under which an organisation is
established and governed such as the constitution, memorandum of incorporation,
trust deed or will;

“Minister” means the Minister of Finance;

“non-profit company” means a “non-profit company” as defined in section 1 of the
Companies Act, 2008;

“Part I” means Part | of the Ninth Schedule;
“Part II” means Part Il of the Ninth Schedule;

“partial taxation” means the method of taxing the receipts and accruals derived
from business or trading activities which fall outside the parameters of the exempt
categories including the basic exemption threshold;

“PBA” means a public benefit activity listed in Part | of the Ninth Schedule;
“PBO” means a “public benefit organisation” as defined in section 30(1);

“poor and needy” means impoverished, having little means and few possessions
and therefore in need of basic necessities and assistance;

“prescribed requirements” means the formal conditions and requirements which
must be complied with to qualify for approval as a PBO;

“Schedule” means a Schedule to the Act;
“section” means a section of the Act;

“section 10(1)(cN)” means the section that provides for the exemption from normal
tax of certain receipts and accruals of PBOs approved by the TEU under
section 30(3) and the taxation of receipts and accruals which fall outside the
parameters of the exemptions provided in that section;

“section 18A” means the section that provides for the tax deductibility of donations
made to certain approved organisations carrying on PBAs approved in Part Il;

“section 18A receipts” means special prescribed receipts issued under section 18A
entitling the donor to a tax deduction for donations made;

“section 30" means the section setting out the conditions and requirements which
must be complied with by an organisation in order to obtain and retain approval as a
PBO by the TEU so as to enjoy partial taxation on certain of its receipts and accruals;

“TEU” means the Tax Exemption Unit described in 3;

“the Act” means the Income Tax Act 58 of 1962;
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o “VAT” means value-added tax payable under the VAT Act;
e “VAT Act” means the Value-Added Tax Act 89 of 1991,

e “written instrument” means the written founding document establishing and
governing an organisation described in 16; and

e any word or expression bears the meaning ascribed to it in the Act.

1. Introduction

This guide is intended to assist non-profit organisations (NPOs) in South Africa that qualify
for approval as PBOs in understanding the implications of the following taxes that may affect
them:

e Income tax

e Donations tax (see 26.1)

o Estate duty (see 26.2)

e Transfer duty (see 26.3)

e Dividends tax (see 26.4)

e Securities transfer tax (see 26.5)

e Skills development levy (see 26.6)

o CGT (see 26.7)

o VAT (see 27)

o Employees’ tax (see 28)
NPOs play a significant role in society by undertaking shared responsibility for the social and
development needs of the country thus relieving the financial burden that would otherwise
fall on the state. Tax benefits are designed to assist NPOs by augmenting their financial

resources and providing them with an enabling environment in which to achieve their
objectives.

The mere fact that an organisation has a non-profit motive or is established or registered as
an NPO under the Nonprofit Organisations Act 71 of 1997 (NPO Act), or is established as a
non-profit company under the Companies Act, does not mean that it automatically qualifies
for preferential tax treatment or approval as a PBO. An organisation will only enjoy
preferential tax treatment after it has applied for and been granted approval as a PBO by the
TEU (see 3) and continues to comply with the relevant requirements and conditions as set
out in the Act.

2. Background

Internationally, NPOs are granted some degree of preferential tax treatment including donor
incentives, although the eligibility criteria and available benefits vary from country to country.

In South Africa, religious, charitable and educational institutions of a public character used to
be fully exempt from income and other taxes. In the absence of comprehensive case law
and statutory definitions, the Commissioner was burdened with the interpretation and
implementation of the exemption provisions and often unable to accommodate worthy
organisations because their activities did not fall within the letter of the Act.

Tax Exemption Guide for Public Benefit Organisations in South Africa (Issue 4) 2



Following recommendations by the Katz Commission,* the Minister, in his 2000 Budget
Speech, announced wide-ranging changes to the legislation regulating the income tax
exemption of NPOs. The objective of the legislation was to group certain types of entities
together, treat them uniformly and provide more certainty for both taxpayers and the
Commissioner on the qualifying requirements for an exemption from income tax.

Section 10(1)(cN) and section 30 were introduced into the Act to deal with previously exempt
entities.? These sections introduced the concept of a “public benefit organisation” conducting
an approved “public benefit activity” determined by the Minister and set out in the Ninth
Schedule. These provisions are more detailed and comprehensive resulting in improved
consistency and certainty. Specific sanction measures have also been introduced to deal
with situations where a PBO misuses its approval status or does not comply with the
provisions of the Act.

Since the introduction of the revised tax system for PBOs in 2001, Government has
continued to adjust the tax system and has amended the legislation to address needs and
problems as they are identified. For example, the initial legislation contained strict provisions
prohibiting PBOs from conducting trading or business activities outside certain narrowly
defined permissible trading rules (see 17). A PBO that did not comply with these trading
rules could have had its tax exempt status terminated altogether. In 2006 legislation was
introduced to allow for a system of partial taxation of PBOs under which the receipts and
accruals from business undertakings or trading activities in excess of permissible
tax-free limits became subject to normal tax without the PBO losing the exemption for its
underlying PBAs.

The type of organisations permitted to issue section 18A receipts entitling donors to a tax
deduction has also been considerably extended to include a much broader spectrum of
PBAs. Under the repealed legislation this benefit was substantially limited to donations made
to secondary and tertiary educational institutions. Over the years this list has been
progressively broadened and currently a wide range of activities qualify for the purpose of
making deductible donations. The maximum amount of such deductible donations during a
year of assessment has also been increased from 5% to 10% for both individuals and
companies. Recently legislation has been amended to allow the carry-forward of donations
exceeding the 10% limit.

3. Tax Exemption Unit

The TEU is a dedicated office within SARS established to deal with all applications by
organisations seeking approval as PBOs and which need approval to issue section 18A
receipts for donations. The TEU is also responsible for raising assessments on approved
PBOs. The centralisation of the approval process is intended to promote uniform treatment
while at the same time monitoring compliance by organisations with the approval
requirements in order to prevent malpractice and abuse.

Contact details of the TEU are set out in Annexure |.

Ninth Interim Report (1999) — Fiscal Issues Affecting Non-Profit Organisations.
Sections 21(1)(c) and 35(1) of the Taxation Laws Amendment Act 30 of 2000, which came into
operation on 15 July 2001.
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4.  Approval as aPBO

The TEU, on behalf of the Commissioner, considers all applications for approval as a PBO,
and will only approve a PBO if its sole or principal object is to carry on one or more of the
approved PBAs and it complies with all conditions and requirements of section 30 as
detailed in this guide. Certain receipts and accruals of a PBO are exempt from income tax
under section 10(1)(cN). The approval as PBO is generally effective from the date the
approval is granted by the TEU, unless the TEU advises otherwise (see 18.1).

5. Type of organisation qualifying for approval as a PBO

For an organisation to be approved as a PBO, it must be constituted in one of the following
ways:

¢ A non-profit company incorporated in South Africa.
e A trust established in South Africa.
e An association of persons formed or established in South Africa.

e A branch established in South Africa by a foreign organisation that is incorporated,
formed or established in a country outside South Africa and which is itself exempt
from income tax in that other country.

A company contemplated in section 21 of the repealed Companies Act 61 of 1973 which has
been approved as a PBO will continue to exist under the Companies Act, 2008 and qualify
for approval under section 30. There are a number of circumstances which may have
resulted in pre-existing companies amending their memoranda and articles of association or
in replacing the latter with a memorandum of incorporation under the Companies Act, 2008.
In these circumstances the prescribed requirements must remain included in the amended
or replacement documents. The TEU must be informed of any changes and a copy of the
amended or replacement documents must be submitted to the TEU.

6. Object of the organisation

The sole or principal object of the organisation must be to carry on one or more PBAs. The
funds of the PBO must be used solely for carrying on this object. Excess funds may also be
accumulated or invested for future use in carrying on this object (see 15).

It will not be acceptable for a PBO to have a sole or principal object of conducting a
commercial business activity in order to use the profits derived from the business to fund a
PBA.

The PBO may itself conduct the PBAs or it may provide funds to enable other PBOs or
organisations to carry on these activities.

7. Public benefit activities

The PBAs determined by the Minister are listed in Partl. The Minister may determine
additional PBAs from time to time by notice in the Gazette, provided such activities are
considered to be of a benevolent nature taking into account the needs, interests and well-
being of the general public. Any such additional PBAs must be approved by Parliament and
formally incorporated into the Ninth Schedule within 12 months.
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The PBAs listed in Part | are categorised as follows:
e Welfare and Humanitarian

Health Care

¢ Land and Housing

e Education and Development

¢ Religion, Belief or Philosophy

e Cultural

e Conservation, Environment and Animal Welfare
e Research and Consumer Rights

e Sport

e Providing of Funds, Assets and Other Resources

e General

Refer to Annexure E for a complete list of approved PBAs falling within each of the above
categories.

8. Manner in which PBAs must be carried on

The PBAs must be carried on in a non-profit manner and with an altruistic or philanthropic
intent. An organisation which carries on a PBA as part of a profit-making venture will not
qualify for approval as a PBO. However, an organisation which carries on a business
undertaking or trading activity as part of a PBA may qualify as a PBO provided it meets all
the requirements discussed in this guide.

9. No self-interest

A PBA may not directly or indirectly promote the economic self-interest of any fiduciary or
employee. This requirement does not prohibit the payment of reasonable remuneration to a
fiduciary or employee for services rendered (see 13.2).

10. Benefit of the general public

The PBAs must be carried on for the benefit of, or be widely accessible to, the general public
at large. This may include a specific sector of the general public but may not be for the
benefit of a small and exclusive group.

Example 1 — Benefit of the general public
An organisation that engages in an activity for the benefit of —

e aselect group, such as providing residential accommodation for retired employees of
a specific company, will not qualify;

e a certain sector of the general public, such as a school established for persons of the
Hindu, Muslim or Christian faith, will qualify; and

e a broad spectrum of the community, such as providing home-based care to HIV/AIDS
sufferers in a particular community, will qualify.
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11. Founding document

An organisation that applies for approval as a PBO must have a founding document.
The nature of the founding document will depend on the type of organisation. Examples of
founding documents include the following:

e A non-profit company will have a memorandum of incorporation.

e A trust will have a trust deed or if established as a testamentary trust, its founding
document will be the will.

e An association of persons will have a constitution adopted by its members.

e A branch of a foreign-exempt organisation may or may not have a separate founding
document to the founding document of the foreign organisation (see 18.4).

A PBO is required to be governed in a particular manner and its founding document must
include particular requirements, which are detailed in 12.

The founding document must be submitted to the TEU as part of the application for approval
as a PBO.

12. Formal requirements to be incorporated in the founding
document

The conditions set out in 5 to 10 above must be met in order to qualify for approval as a
PBO. In addition to those conditions the prescribed requirements as discussed in 12.1 to
12.5 must be included in the founding document. The founding document as a whole will be
examined to ensure that these requirements are complied with.

The founding document must clearly and in detail set out the aim and object of the
organisation. It is not acceptable to make a general statement that the object of the PBO is
to carry on one or more approved PBA, or to simply list the PBAs as they appear in Part I.
Specific activities including projects and programmes must be identified. The founding
document must also clearly state that the activities and resources of the organisation must
be used solely for the sole or principal object for which it was established, namely, the
approved PBAs.

The founding document may not always comply with the prescribed requirements at the time
the application is submitted to the TEU. In such event a signed written undertaking may be
submitted (see 16).

12.1 Fiduciary responsibility

A PBO, other than a trust established under a will, is required to have at least three persons
who are not connected persons® in relation to one another to accept fiduciary responsibility
for the organisation. No single person may have the ability or authority, either directly or
indirectly, to control the decision-making powers of the organisation.

Natural persons are considered to be connected if they are close relatives to one another.
A close relative includes a person’s spouse and anybody related to a person or that person’s

®  The term “connected person” is defined in section 1(1).
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spouse within the third degree of consanguinity. An adopted child is deemed to be related to
that child’s adoptive parents within the first degree of consanguinity.*

12.2 Prohibition on distributions

A PBO may not distribute its funds directly or indirectly to any person, unless this occurs in
the course of undertaking a PBA and it must use its funds solely for the object for which it
was established. The payment of reasonable remuneration to employees or office bearers
conducting the affairs of a PBO to enable it to achieve its object is permitted (see 13.2).

12.3 Dissolution

A PBO which has enjoyed certain tax concessions may not, on dissolution, distribute any of
its funds to individuals or other tax-paying entities thereby enabling the recipients to share in
the concession which the PBO has enjoyed.

On dissolution a PBO must transfer its remaining assets to one or more of the following
organisations which in turn are required to use those assets solely for purposes of carrying
on one or more PBAs:

¢ An organisation approved by the TEU as a PBO under section 30(3).

e Any institution, board or body established by or under law which is exempt from tax
under section 10(1)(cA)(i), whose sole or principal object is the carrying on of any
approved PBA.

e The Government of South Africa in the national, provincial or local sphere.

The above condition will apply to a local branch of a foreign established company,
association or trust which is approved as a PBO only if more than 15% of the receipts and
accruals of the branch are derived from a source within South Africa during the period of
three years preceding the termination of the local branch’s activities in South Africa (see 22
for the consequences of failing to transfer the assets as set out above).

12.4 Non-revocable donations

A PBO may not accept any donation that may be revoked by the donor for reasons other
than the PBO failing to abide by the designated purposes and conditions of the donation.
A donation may also be revoked if the PBO misrepresents the tax deductibility of the
donation under section 18A and such tax deduction was a condition of the donation.

In addition, a donor may also not impose conditions that will entitle the donor or a connected
person in relation to the donor to obtain some direct or indirect benefit from the application of
the donation. This prohibition on the derivation of a benefit does not, however, apply when
the donor is another PBO or an entity established by or under law which is exempt under
section 10(1)(cA)(i) that has as its sole or principal object the carrying on of a PBA.

Example 2 — Revocable and non-revocable donations

o A PBO may not accept a donation which is made subject to the condition that it may be
revoked should the donor require funds to pay for future medical care.

e A donation to a PBO given on condition that the funds are to be used for purposes of
building an extra classroom may be revoked by the donor, if the PBO is not able to fulfil
the purpose of building the additional classroom.

Definition of “relative” in section 1(1). For more information on the definition of “connected person”
see Interpretation Note No. 67 (Issue 2) dated 14 February 2014 “Connected Persons”.
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¢ A donation that has been given to a PBO on the pretext that a receipt under section 18A
will be issued for the donation and it subsequently transpires that the PBO does not have
the necessary approval from the TEU to issue such receipts, may be revoked by the
donor.

¢ A PBO may not accept a donation which has been made on condition the donation is to
be used to cover the cost of additional tuition fees for the donor’s son.

12.5 Amendments to the founding document

A PBO must submit a copy of any amendment to its founding document to the TEU as soon
as it has been affected. This will enable the TEU to ensure that any amendment is not
contrary to the conditions and requirements for the continued approval of the organisation as
a PBO (see 22 for non-compliance and penalties).

It will not be acceptable to submit a founding document that complies with the Act at the time
of applying for approval and then, after obtaining such approval, to amend the founding
document to include non-qualifying provisions.

13. Other requirements

13.1 Participation in tax avoidance schemes

A PBO may not be party to or permit itself to be used for any transaction, operation or
scheme, the sole or main purpose of which is or was to reduce, postpone, or avoid any tax,
duty or levy which would otherwise have been or would have become payable by any
person under the Act or under any other Act administered by the Commissioner.
These taxes, duties or levies include, for example, income tax (including CGT), VAT, transfer
duty, skills development levies or employees’ tax.

13.2 Remuneration

Employees, office bearers, members or other persons may receive remuneration from a
PBO for services actually rendered to that PBO provided the remuneration —

e is not excessive taking into account the particular service rendered and what is
considered to be reasonable in the particular sector; and

e does not economically benefit any person in a manner inconsistent with the object of
the PBO.
13.3 Reporting
A PBO must comply with any reporting requirements determined by the TEU (see 19).

13.4 Funds provided to an association of persons

A PBO that carries on the PBA of providing funds to an association of persons® carrying on
one or more PBAs (other than this PBA) must take reasonable steps to ensure that the
association of persons has used the funds for the purpose for which they were provided.

The association of persons referred to is an informal group of persons who collectively carry
on an approved PBA in South Africa for the benefit of the community or general public. It
may happen that this informal association of persons will not have a founding document
which incorporates, or can be amended to incorporate, the requirements required for

° Paragraph 10(iii) of Part I.
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approval as a PBO. In addition, such associations are often unable to comply with reporting
requirements. These factors can make it difficult to monitor compliance and to ensure that
the funds received by the association of persons from other PBOs are used for purposes of
carrying on PBAs. The responsibility has therefore been placed on the PBO that provides
the funds to such an association of persons to satisfy the TEU that reasonable steps have
been taken to ensure that the funds, assets, services or other resources are used for the
purpose for which they have been given and are not used to economically benefit any
individual person.

Example 3 — Association of persons
The following are examples of voluntary informal associations of persons:

¢ Members of a local community who have formed a group to provide voluntary home-
based care to terminally ill residents within their community.

¢ Members of a community who have come together to form a working group to
provide disaster relief by handing out meals or providing shelter, or to establish a
school-feeding project for poor and needy children, or to distribute food parcels and
blankets to homeless persons.

13.5 Payments to political parties

A PBO may not use its resources directly or indirectly to support, advance or oppose any
political party.

14. NPO Act

Registration as an NPO under the NPO Act is a voluntary commitment and is not a condition
for approval as a PBO. The TEU may, however, on request by the Director of NPOs,
withdraw PBO approval if the PBO is convicted of an offence under the NPO Act.

15. Investment of funds

The Act no longer prescribes how surplus funds of a PBO should be invested. The former
investment restrictions have been deleted and a PBO is now permitted to invest surplus
funds as desired, provided this does not amount to an indirect distribution of profits or the
award of an impermissible benefit. It is expected that fiduciaries should act with prudence,
integrity and reasonable care.

16. Written undertaking

In certain circumstances the founding document of an organisation applying for approval as
a PBO may not comply, or cannot be amended to comply, with the prescribed requirements,
as discussed in 12, at the time when the application is submitted to the TEU.

Provision has accordingly been made for the founding document to be deemed to comply
with the prescribed requirements if the person responsible in a fiduciary capacity for the
administration of the funds and assets of the organisation submits a written undertaking that
the organisation will be administered in compliance with those requirements.
The submission of a written undertaking is not required if the founding document complies
with the prescribed requirements.

In those circumstances in which it is possible to amend the founding document, the written
undertaking is an interim measure and the prescribed requirements must subsequently be

Tax Exemption Guide for Public Benefit Organisations in South Africa (Issue 4) 9



formally incorporated into the PBOs founding document within a reasonable time frame.
A reasonable time frame will be regarded as 12 months from the date of the letter of
approval issued by the TEU or whenever any other amendment is effected to the founding
document, whichever date occurs first.

The following are examples of exceptions in which the founding document cannot be
amended to comply with the prescribed requirements:

e A testamentary trust is created under the provisions of a will and only comes into
existence after the death of a testator. Since the will cannot be amended at the time
when the trust comes into existence to comply with the prescribed requirements
relative to the approval as a PBO, the person responsible in a fiduciary capacity for
the funds and assets of the trust may submit a written undertaking that the trust will
be administered in compliance with those requirements.

e A foreign organisation which complies with the conditions relevant to its approval as
a PBO which establishes a branch in South Africa in order to carry on approved
PBAs may apply for approval as a PBO. It may happen that the branch does not
have a founding document separate from that of the foreign organisation and that the
latter cannot be amended to comply with the prescribed requirements. Under these
circumstances the person responsible in a fiduciary capacity for the funds and assets
of the branch may submit a written undertaking that the branch will be administered
in compliance with those requirements.

A written undertaking will remain a permanent measure when a founding document is not
legally capable of being amended.

A written undertaking is binding on the organisation and non-compliance with its terms will
result in the same penalties and actions as if the prescribed requirements had been
contained in the founding document (see 22).

A person who is in a fiduciary capacity responsible for the management or control of the
income and assets of a PBO and who intentionally fails to comply with any provision of
section 30 will be guilty of an offence (see 22.5).

A written undertaking is available on the SARS website www.sars.gov.za to assist an
organisation whose founding document does not comply with the prescribed requirements.

17. Partial taxation of trading receipts®
17.1 Background

The legislation pertaining to PBOs introduced in 2001 contained strict provisions prohibiting
PBOs from carrying on business undertakings or trading activities outside certain restricted
parameters. A PBO that did not comply with these provisions lost its exempt status and
became a taxable entity. Alternatively, in order to retain its exemption, the organisation was
required to transfer non-compliant trading activities to a separate taxable entity. This “all or
nothing approach” resulted in harsh consequences for PBOs.

Legislation was amended in 2006 to allow for a system of partial taxation under which the
business activities in excess of the prescribed limits would become fully taxable without
undermining the exemption enjoyed by the PBO for its underlying PBAs. Partial taxation

¢ See Interpretation Note No. 24 (Issue 3) dated 4 February 2014 “Income Tax: Public Benefit

Organisations: Trading Rules — Partial Taxation of Trading Receipts”.
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came into operation on 1 April 2006 and applies to a PBO from its first year of assessment
commencing on or after that date.

The trading provisions previously included in section 30, now form part of section 10(1)(cN)
in order to create the platform for the partial taxation of trading receipts. A basic exemption
threshold was introduced under which all receipts and accruals derived from business or
trading activities not qualifying for a specific exemption are exempt to the extent that they do
not exceed the threshold.

17.2 Trading provisions

A PBO is permitted to carry on business or trading activities provided its sole or principal
object remains the carrying on of PBAs. A PBO may not engage in commercial trading
activities with the intention of earning a profit and claim that since a portion of the profits are
used to carry on approved PBAs, it should qualify for approval as a PBO. The requirements
and conditions of section 30 must continue to be complied with.

Receipts and accruals that arise from a business undertaking or trading activity will only be
exempt from normal tax if they fall within one of the four categories of exemption included in
section 10(1)(cN). These four categories are dealt with in 17.4.

The receipts and accruals derived from the four categories of business undertakings or
trading activities in 17.4.1, 17.4.2, 17.4.3 and 17.4.4 are exempt from normal tax. Each
category of exemption has its own conditions and requirements and is applied separately.

There is no limit on the amount of receipts and accruals which are exempt from normal tax
under the exemptions in 17.4.1, 17.4.2 and 17.4.3. There is, however, a limitation on the
amount of the basic exemption discussed in 17.4.4.

17.3 General meaning of certain terminology in the context of
section 10(1)(cN)

17.3.1 Basic exemption

The amount which is determined as a threshold is applied to the total receipts and accruals
derived from a business undertaking or trading activity not qualifying for a specific exemption
(see 17.4.1, 17.4.2 and 17.4.3). The basic exemption is calculated as an amount equal to
the greater of 5% of the total receipts and accruals of the PBO during the relevant year of
assessment or R200 000.

17.3.2 Business undertaking

The term “business” is not defined in the Act. Based on case law, it is generally accepted to
include anything which occupies the time, attention and labours of a person for profit. There
are no hard and fast rules in determining what constitutes business. However, in determining
whether a business undertaking is being carried on a number of factors may be taken into
account such as the intention, motive, frequency and nature of the activity.

The passive investment of surplus funds in shares or an investment in a financial institution
is not normally regarded as a business undertaking or trading activity. However, if it is
undertaken in an active manner, such as the advancing of interest-bearing loans at market-
related rates it could be regarded as a business undertaking.

17.3.3 Integral and directly related

The business undertaking or trading activity must be integral and directly related to the
approved PBA carried on by the PBO.
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Example 4 — Integral and directly related
Facts:

A PBO conducts a PBA of providing healthcare services at no charge to poor and needy
persons. In addition to providing a medical consultation service, the PBO also provides
medication at cost.

Result:

The provision of medication at cost is regarded as integral and directly related to the activity
of providing healthcare services to poor and needy persons.

17.3.4 Occasional nature

An undertaking or activity of an occasional nature is one conducted on an irregular,
infrequent basis or as a special event.

Example 5 — Examples of business undertakings or trading activities of an occasional
nature

Activities of an occasional nature may include —
¢ annual jumble sales at which donated second-hand clothing is sold;

¢ annual fundraising events such as fétes, cake sales or the sale of raffle tickets
involving prizes that have been donated;

e charity golf days involving donated or sponsored prizes;
e agala dinner held to raise funds; or

e the sale of Christmas cards reconditioned by volunteers.

17.3.5 Recovery of cost

A business undertaking or trading activity will be regarded as having been carried out on a
basis substantially the whole (see 17.3.7) of which is directed towards the recovery of cost
when goods are not sold to maximise profits but rather with the intention of recovering direct
and reasonable indirect costs. It is not always possible to base trading activities on a 100%
cost-recovery basis and it is for this reason that legislation requires that substantially the
whole of the trading activity must be based on recovery of cost.

Example 6 — Recovery of cost
Facts:

A PBO carries on a PBA under the heading “Education and Development” and operates a
tuck shop which serves and sells refreshments to learners for a consideration which is
determined by taking into account the cost of the goods. Assistance in the tuck shop is
provided by volunteers. The cost of the goods sold includes the purchase price, costs such
as telephone, electricity, repairs and maintenance, stationery, cleaning materials and an
amount for a reserve created for future replacement costs of capital assets such as a
refrigerator, microwave, and deepfreeze. As a result of the voluntary assistance, no salaries
or wages are incurred and a small profit may result which is used by the PBO to fund its
PBAs.
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Result:

The running of the tuck shop is regarded as being carried out or conducted on a basis
substantially the whole of which is directed towards the recovery of cost.

17.3.6 Sole or principal object

The word “principal” is used in conjunction with the word “sole” and the concept means that
the sole or predominant object must be the carrying on of one or more PBAs. A PBO cannot
have more than one sole or principal object.

Example 7 — Sole or principal object
Facts:

An organisation carries on a commercial business activity of a supermarket and is open
seven days a week. Some of the stock-in-trade is used to provide free meals to homeless
people on a regular basis.

Result:

The organisation’s sole or principal object is not to provide meals to homeless people but to
conduct a commercial trading activity.

17.3.7 Substantially the 